1 Thediscussionof"rationalism"and"irrationalism"neverquitesurfacedinthosetermsintheCLSliterature.For abriefdiscussion,seeDalton,BookReview,6HARV.WM' SL.J.229,231-39(1983) .Thissuggeststhatapreliminary caution about the discussion that follows is important: Any map of "positions" within CLS distorts what people actuallysayandthink,byimposinganordertoassistotherswhoseekageneralorientationtothediscussions. Nonetheless,providingthatsortoforientationseemsuseful,evenifdoingsodoesmakediscussionswithinCLS appearmoreorderlythantheyactuallyare. 2 An alternative formulation of the subject of these discussions would be that they concerned the relative usefulness of structural and subjectivist orientations in understanding social life and providing guidance for politicalaction. understandingofwhatleftistsocialthoughtcanbe,furthertheoreticaldevelopmentofthe various positions examined here is likely to require re-connecting CLS to the tradition of large-scaletheorizing.TheargumentbeginsbydescribingsomecriticismsofCLS,andthen explains how each of the various positions demonstrates why those criticisms are misplaced. Each explanation includes a discussion of gaps that remain in the CLS enterprise. The criticisms of CLS can best be understood by seeing them in light of the standard intellectual history of CLS. That history holds that CLS carries forward the intellectual programoftheLegalRealistsofthe1930s. 4 Forpresentpurposes,theRealistprojectcan be described as having two elements. The Realists insisted that statements of abstract legaldoctrinehadnorealorcognitivecontent,andsocouldnotsolveanyconcretecases orproblems.Inaddition,theyinsistedthattheonlysensiblewaytoresolvelegalquestions was to pay attention to, and choose among, the policies that were implicated in the questions. LegalscholarshipintheUnitedStates,includingCLS,isdominatedbytheRealists'legacy. Thus,whenCLSwritersdescribetheircompleteacceptanceofthefirstRealistproposition, about the emptiness of abstract concepts, they are met with an indifferent yawn, to the effect that "We are all Realists now" insofar as we all accept that proposition. CLS is distinctive,though,initsrejectionofthesecond,policy-orientedproposition.Unlikeother contemporaryschoolsoflegalthoughtintheUnitedStates,whichdifferonlyoverwhich policiesoughttobepreferred,CLSarguesthatthatentiremodeofthoughtismistaken. Responsestothatargumentrarelyengageitdirectly.Instead,theysuggestthatonecould notbeaseriousleftistandsimultaneouslyrejectsomesortofpolicyorientation,thatis,an orientationtowardspromotingthepoliciesoftheworkingclassorotherobjectsofleftist affection. One version of the criticism comes from what might be described in conventionaltermsastherightofCLS-thatis,fromcenter-leftliberalsandcenter-right conservatives. 5 Asympatheticversionofthiscriticismwouldgoalongtheselines:Peoplein CLS have criticized the Realists, center-left liberals, and center-right conservatives by pointing out the inadequacies of their policy analyses. Perhaps all of that criticism is correct.Nonetheless,asleftistheirstoLegalRealism,youmustbecommittedtotheview that lawmaking is policy-choice. After all, what else can you mean when you say that all lawispolitics?Agreeingthatlawispolicy-choice,youarecertainlyentitledtobelievethat theappropriatepoliciestopursuearemoreradicallyegalitarianthanthosesoughtinthe G e r m a n L a w J o u r n a l New Deal or the civil rights movement of the 1960s. However, notice that the Realists undertookthehardworkofprovidingacoherenttheoreticaldefenseoftheirchoices;they tried to explain why their goals were morally justified and how those goals could reasonablybeachievedthroughtheinstitutionstheydesigned.IfCLSwritersintendtobe serious about their leftist claims, they too must provide the requisite moral and social theoreticaldefenses;merelyinvoking"utopian"ideascannotbesufficient. 10 Perhapsso,butthepoliticalhistoryoftheleftinternationallyisthatpoliticalaction that was theoretically grounded also invariably failed. It might be that the theoretical groundingwasthewrongone.Yet,inlightofthishistory,itisnotobviouslywrongforCLS writers to suggest that there simply is no connection between theoretical grounding and successfulpoliticalaction.
Thereis,however,aproblemhere,andidentifyingitwillleadtotheidentificationoffour CLS positions that seek to explain why theoretical grounding is unnecessary. It is not a forced reading of the CLS position as characterized so far that it urges people simply to takepoliticalactionwithoutworryingabouthavingalarge-scalepoliticalormoraltheory to back them up. The problem is that, as presented so far, the CLS position provides no guarantees or even reasons to think that the action that people will take will be leftist rather than fascist.
11
The four CLS positions described below try, in different ways, to providesuchreasons. 12 Thesepositionsarebestconsideredtendenciesofthoughtwithin CLS. They make sense of, and help to organize, many things that CLS writers have said. However, no single writer is committed to any fully worked-out version of any of the tendencies,andmostCLSwritershavesaidthings,oftenwithinasinglearticle,thatmake themostsensewhenunderstoodaselementsofdifferenttendencies.
(1) Romanticism: Joseph Singer has given the most straightforward account of these reasons by offering a romantic view of human nature. Countering hard-nosed views that "what people really like is doing horrible things to each other", Singer responds sensibly that they "do not just want to be beasty to each other ... (T)hey also want not to harm others...". 13 Thisaccountdealswiththeotherwiseawkwardfactthatpeopletodayindeed do want to be beastly by attributing that desire to personality distortions produced by currentsocialconditions.Thus,PeterGabelreliesonanoptimisticFreudianismtoidentify thesocialcircumstancesunderwhich"unalienatedrelatedness"couldberealized. 14 
What
RobertoUngermeansbyhisversionofaromanticviewofhumannatureislessclear,butit maybesignificantthathetooendsbypresentingaprogramforpsychiatry. 15 Thedifficultywiththeromanticviewofhumannatureisitscurrentimplausibility.Itcanbe mademoreplausiblebyitsaccountofpersonalitydistortion.Yet,itmaynotbeaccidental thatCLS,anintellectualenterpriselocatedprimarilyintheUnitedStates,hasadoptedthe optimistic reading of Freud, in contrast to the darker view taken by Herbert Marcuse. 16 Note, too, that bolstering the romantic view by drawing on some sort of socialpsychological theory draws CLS in the direction of the large-scale theories mentioned earlier.
11 For those with a historical bent, the difficulty might be suggested by invoking the political career of Benito (2)Globalpragmatism:AsecondtendencyinCLSabjuresthelargetheoreticalenterprise, preferring instead to work for programs that promise to make life a little better. This tendency, like the first, is attracted to general projects of equalization, destruction of hierarchy, and the like. Any such pragmatic program must explain why its proponents believethattheirprojectswillmakelifebetter,andtodosoitmustcontainsomecriteria forsortingthebetterfromtheworse.Inthistendency,JürgenHabermas'sidentificationof deep-rooted human interests, his universal pragmatics, is obviously attractive. Drucilla Cornell'songoingintellectualprojectseemsbestlocatedinthistendency.Cornell,explicitly invokingHabermas,describesaregulativeidealofdialogicreciprocityamongpeoplewho treateachotheras"partnersinacommonenterprise"andoffersa"pragmaticrendering of the ideal speech situation", while insisting that dialogue consists simultaneously of momentsofnegativismandaffirmation.
17 Habermas's project is in the tradition of philosophical anthropology, and thus is rather closely related to the romantic tendency, at least insofar as both are interested in discovering fundamental aspects of human nature. Cornell disclaims the objectivism of thattradition.Yet,totheextentthatshedefendsdialogicreciprocityaspositive,shemay beinvokingelementsofthattradition,despiteheracuteawarenessofitsdefects.Inany event,onceagain,thelinkagetomodernversionsoflarge-scaletheoriesisobvious.
(3) Local pragmatism: The third tendency in CLS is a much more modest pragmatism. Purely political, it makes no claims about what "people in general" will or ought to do. Rather, it takes as a given that people associated with CLS, and their potential political allies, are interested from the start in a (somewhat) more egalitarian society, and in eliminating(orreducingtheprevalenceof)illegitimatehierarchy.Thetheoreticaldemand is for some basis for distinguishingbetween legitimateandillegitimate hierarchy,but for thepragmaticpurposesofthistendency,thereisnoneedtodoso.Thistendencyspeaks to people who already have a certain kind of experience -the experience of being oppressed-andseekstomobilizethesepeoplepoliticallybyprovidingalocationinwhich itistakenforgrantedthattheyhavehadthatexperience,andshouldnolonger. Gary Peller's analysis of the reification of consent in the law of rape provides a useful example.InastandardCLSanalysis,invokingthefirstRealistproposition,Pellerarguesthat theabstractconceptofconsentcanbeappliedinparticularsettingsonlyby"construct(ing) thecontextwhichissupposedtoprovidethegroundforrepresentingtheevent".Heaims atdemonstratingthatconsentinthelawofrapeprojects"theideologicalmessage...that consensualsexualityisconsistentwithmakedominationinsociety". 18 Thosewhodemand theoretical grounding point out that the same analysis could be used to explain the 17 Drucilla Cornell, Toward a Modern/Post-Modern Reconstruction of Ethics, 133 U. PA. L. REV. 291, 298, 365-72 (1985) . 18 GaryPeller,TheMetaphysicsofAmericanLaw,73CAL.L. REV.1151 REV. ,1187 REV. -91(1985 . assessment, suggested for example by Norman Mailer, that female domination requires mentoengageinsexualbehaviorthatsocietythenconstructstobecoercive.Theypoint out that the technologies of deconstruction cannot by themselves support the political conclusions implicit in the use of terms like "domination" or "illegitimate" as applied to particulararrangements. ThelocalpragmatisttendencyinCLSineffectrespondsbysayingthatitisunconcerned,at least at this point in the argument, about convincing those for whom the terms "domination"and"illegitimate"seemmisplaced,oreventhosewhowantsometheoretical explanation. It is a pragmatism rooted in shared judgments within CLS about domination and justice, and aimed at those who also share, or who almost already share, those judgments. This tendency does not claim that people who have the experience of being oppressedwillinevitablyturntotheleft.Itdoesrelyonapresent-daypoliticaljudgment that,givenitsadherents'politicalcommitmentsandgiventheaudiencestowhichtheyare directingtheirpoliticalefforts,theywillstrengthentheleftbywhattheyaredoing.Frances Olsen's examination of historical patterns of "false equality" and "false paternalism" illustrateshowthissortofcontextualorlocaljudgmentcansupportpresent-daypolitical positions, in Olsen's case support for a particular type of benefits for working women in thefaceofalternativefeministargumentsagainstprovisionofthattypeofbenefit. 19 The criticismfromtheleft,describedearlier,saysthattheseCLSadherentsshoulddirecttheir politicalenergieselsewhere,tomorepromisingagentsofhistoricalchange.Yet,inlightof who CLS people are, that criticism seems unlikely to survive a proper allocation of the burdenofproof. Itshouldgowithoutsayingthatthepoliticaljudgmentimplicitinlocalpragmatismcould turnouttobemistaken.ThecriticsfromtheleftmightbecorrectintheirclaimthatCLS divertsleftistsfrommoreproductivepoliticalactivitiesoreventhatCLSweakenstheleft. More substantially, the political judgment might be wrong in its assessment of how widespreadtheexperienceofoppressionis,inwhichcaseCLSwillsimplylosethepolitical battleithasstarted.Onepointtostress,however,isthatthiskindofpragmatism,localized in the experience of the audiences for CLS, does indeed generate concrete proposals for change. The proposals range from Duncan Kennedy's utopian outline of a counterhegemoniclawschool,toWilliamSimon'ssuggestionthatacertainproportionofdecisions bywelfareagenciesbereviewedautomatically. 20 Theseproposalsarenotjustifiedbyany large-scaletheory.LikeOlsen's,theyresultfromanassessmentofthepoliticsoftheplaces 19 FrancesOlsen,FromFalsePaternalismtoFalseEquality:JudicialAssaultsonFeministCommunity,Illinois1869-1895, 84 MICH. L. REV. 1518 REV. , 1541 REV. (1986 . This position seems to be common ground in feminist discussions of such issues as the regulation of pornography and, as Olsen indicates, maternity/paternity/parental leave for workers. G e r m a n L a w J o u r n a l inwhichCLSpeoplefindthemselves-inlawschools,aslegalactivistsinparticularfields, and the like -and from judgments about what sorts of proposals, made in those environments,arelikelytocontributetobuildingaleftistmovement. 21 Liketheromantic tendency,thelocalpragmatictendencymusthavesomesenseofhowlocalizedproposals have transformative potential, how, that is, people embedded in contexts of oppression canfindintheirexperiencestheresourcesforchange.Onelineofthoughtdevelopsone way of utilizing the first Realist proposition. Abstract legal concepts are taken apart to show how each contains or expresses paired oppositions, or contradictions. That line of thoughtarguesthatstandardlegalanalysisreproducesoppressionbyvaluingonesideof thecontradiction.Elevatingthesuppressedordevaluedsidehastransformativepotential, it argues, because the suppressed value, which is an aspect of what makes experience seem oppressive, is implicit in what is already valued by the oppressive culture. The reversal of valuation brings to the fore one dimension of what oppression had suppressed. 22 A second line of thought draws on another aspect of Legal Realism, as yet undiscussed here.TheRealists'orientationtowardspolicy-choicemadethemreceptivetotheclaimof socialscience,for,theythought,iftheywereconcernedabouttheactualimplementation ofpolicyinthe"realworld",theyhadtounderstandhowthe"realworld"actuallyworked. Social science promised to inform them about that. Similarly, pragmatic judgments must be informed by social understanding, not all of which can simply be absorbed by a participantimmersedinasituation.Thesocio-legalresearchassociatedwiththeLawand Society Association often provides the model for the kind of social understanding that is usefulininformingsuchpragmaticjudgments. 23 The antitheoretical impulse behind the local pragmatic tendency does conceal one important issue. CLS leftists are assumed to be able to identify, not just their own, but otherpeoples'experiencesofbeingoppressed,sothattheycandeterminewhatsortsof appeals are likely to be politically effective for their audiences. Yet, the account so far providesnoreasonsforthinkingthattheycangetthisprojectstarted.Forallthatappears, CLS leftists could be projecting their own disturbances onto others who do not actually 21 It is possible, but not necessary, to take this sort of contextualized judgment as the model offered by this tendencyforalllegaldecision-making.Itisnotnecessarytodosobecausetheemphasiswithinthistendencyon theimportanceofcontextmeansthatitisdifficulttoprojectamodelofappropriateactionveryfarbeyondthe immediatehorizon. 22 I understand the invocation of ideas like the "dangerous supplement" to perform this revaluation. See Clare Dalton, An Essay on the Deconstruction of Contract Doctrine, 94 YALE L. J. 997, 1007 (1985) ; Gerald Frug, The IdeologyofBureaucracyinAmericanLaw,97HARV.L. REV.1276 REV. ,1288 REV. (1984 . experience life as oppressive. One obvious explanation for one's ability to identify oppressionbeginsbyseeingoppressionnotasanexperiencebutasasocialcircumstance. Accordingtothisexplanation,wecanfindoutwhosharesouroppressionbyexaminingthe socialcircumstancesinwhichwefindourselvesandthenbyassumingthatthosewhofind themselves in similar circumstances have similar experiences of being oppressed -or, more dramatically, by defining as oppression, being in the appropriate circumstances. Werelocalpragmatismtodevelopalongtheselines,itwouldreunitewithclassicalsocial theory,whoseprojectcanbetakentobe,forpresentpurposes,preciselytheidentification ofthosesocialcircumstancesthatcontributetooppression. The anti-theoretical impulse in local pragmatism tends to supply a different account. It appealstoanapparentlysimpleexistentialfact,thattheexperienceofoppressionis,qua experience,shared.Yet,thisexistentialappealconcealsissuesthat,inmyjudgment,have notbeenadequatelyaddressedbyCLS.Theissuescanbederivedfromtheimplicationsof Duncan Kennedy's term "intersubjective zap". 24 The "zap" refers to an existential experiencethatcannotbecapturedinthewordsofthediscoursetypicalofclassicalsocial theory. The difficulties derive from "intersubjective". The term obviously claims that the unarticulableexperiencesareshared,yetitisunclearhowthatclaimcanbesupported.On thesurface,itwouldseemthattheinabilitytoarticulatewhattheexperiencesaremeans thattheyareprivateinthesenseusedindiscussionofWittgenstein's"privatelanguage" argument. If that understanding is correct, the experiences cannot be shared. 25 Some theorizationoftheintersubjectivedimensionofintersubjectivezapseemsessentialifthe projectoflocalpragmatismistosucceed. Local pragmatism has a lot going for it, which suggests that future developments in CLS may well address, directly or indirectly, the question of giving an account of intersubjectivity. It might indeed happen that his account would be a form of classical socialtheory,thusreintegratingtendenciesthathavebecomesomewhatseparateinCLS. (4)Oppositionism:Allofthetendenciesdescribedaboveenvisionwhatmightbecalledan endtopolitics,intwosenses.Theirprogrammaticsuggestionsdescribegoalstobesought through political action and, as I have suggested, often cluster around ideas of decentralizationandequalityinthedistributionofmaterialgoods.Thesearetheendsof politics.Theprecedingtendenciesalsosuggestthatdecentralizationandequalityarethe end of politics as well, in the sense that their accomplishment would eliminate the necessity for continuing political action. Similarly, the reversal of values implicit in legal conceptsoftensuggeststhatpromotingthepreviously-suppressedvalueisthefinalgoalof 24 SeeGABEL&KENNEDY, supra, note14, at4. 25 Another version of this point is that it would seem necessary to provide some explanation of why the experiences, even if shared in some sense, should be characterized as (joint, intersubjective) experiences of oppression.
politics. 26 Though I do not wish to overstate this point, it does seem that these overall political commitments are, according to their adherents, what make the preceding tendenciesleftist. Byenvisioninganendtopolitics,however,theprecedingtendenciesrelinquishtheclaim thatthecontradictionstheyfindincontemporarylawareinanyusefulsensefundamental. ThefourthtendencyinCLSretainsthatclaim,andrelinquishesinsteadtheassumptionthat CLS necessarily has a leftist commitment. Seeing contradiction as fundamental, and believing that the risk of illegitimate hierarchy will almost certainly be realized in any futuresociety,thistendencyappropriatessomeelementsintheoriesofdeconstruction. 27 Itinsiststhattheappropriatestanceisoneofoppositiontowhatevertheexistingorderis, preciselyinordertoassurethatnoillegitimatehierarchywillevercongeal.RobertoUnger capturesthisdimensionofthefourthtendencyinhisdescriptionofdestabilizationrights, "claimstothedisruptionofestablishedinstitutions...thathave...contributedtothevery kindofcrystallizedplanofsocialhierarchyanddivisionthattheentireconstitutionwants toavoid. 28 Asithappens,takinganoppositionalstancetodaymeansbeingontheleft,as defined in conventional political terms. But opposition is what matters: In a socialist society, the critical legal scholar would criticize socialism as denying the importance of individual achievement, decentralization as an impediment to material and spiritual achievement,andthelike. Unger has suggested that the oppositional stance is impossible to sustain psychologically and,Iwouldadd,perhapspolitically.Asamatterofpoliticalstrategy,itmaybeimpossible todevelopapoliticalmovementatwhosebaseliesmereoppositionism:Somevisionofa better future, of the sort offered by the first three tendencies, may be necessary for effectivepoliticalaction.Ifso,theveryexistenceofavarietyoftendencieswithinCLSmay be what can sustain the oppositional one. By pointing out that they identify themselves 26 Conversations have convinced me that people often misread such works as Duncan Kennedy, Form and Substance in Private Law Adjudication, 89 HARV. L. REV. 1685 (1976 ), and Duncan Kennedy, Distributive and PaternalistMotivesinContractandTortLaw,withSpecialReferencetoCompulsoryTermsandEqualBargaining Power,41MD.L.REV.563(1982 ,toprovidepolicy-orientedsuggestionsthatthelawwouldbestraightenedout permanently if we made altruism and paternalism the primary values promoted by law. Such conversations indicatethattherevaluationsuggestedbyworksinthelocalpragmatictendencycanbetakenasofferinganend topoliticsinthesensesdescribedinthetext.
Thestatementinthetextaboutthe"fundamental"natureofcontradictionmightseemtocontradictKennedy's "renunciation" of "the fundamental contradiction", in GABEL & KENNEDY, supra, note 14, at 15. Although the renunciationcanbereadinotherways,Itakeittobealocallypragmaticjudgmentthatthetermhadbecome reified and was no longer functioning to sustain or generate an oppositional politics, rather than a statement aboutontologyorphilosophicalanthropology.
27 See,e.g.,DavidKennedy,TheTurntoInterpretation,58SO.CAL.L.REV.251(1985) . 28 RobertMangabeiraUnger,TheCriticalLegalStudiesMovement,96HARV.L. REV.561,600,611-15(1983 
